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No. 11,339 


IN TILE 


United States Circuit Court of Appeals 
For the Ninth Circuit 


SANG SOON Sour, 
Appellant, 


VS. 


UNITED STATES OF AMERICA, 
Appellee. 


Upon Appea! from the District Court of the United States 
for the Territory of Hawaii. 


BRIEF FOR APPELLEE. 


JURISDICTION. 

Section 642 of Title 48, United States Code con- 
fers jurisdiction upon the Court below; and Section 
645 of Title 48, United States Code grants appellate 
jurisdiction to this Honorable Court. 


STATEMENT OF THE CASE. 

The indictment in two counts charged the appellant 
with violation of Section 145(b), Title 26, U.S.C. 
(26 U.S.C.A. 145(b) ; Internal Revenue Code 145(b)) 
with wilfully, knowingly, unlawfully and feloniously 
evading or defeating a large part of his income taxes 


for the calendar years 1942 and 1943 respectively. The 
specific amount evaded as laid in Count I being 
$3132.97 (R. p. 7), and in Count LI $4684.36 (R. p. 
11); and of accomplishing the same by filing a false 
and fraudulent income tax return for the said calen- 
dar years 1942 and 1948, stating specifically therein 
the items of gross income, net income, and net profit 
from business and rentals to be other than the true 
and correct figures for the said calendar years (R. 
pp. 7-12), and in furtherance of said scheme to evade 
and defeat his proper taxes due did keep and main- 
tain and cause to be kept and maintained false, m- 
complete and untrue books and records of accounts 
falsely stating therein the amount of total receipts 
and the amount of net profits which he received from 
his business in the calendar vears 1942 and 1943 re- 
spectively (R. pp. 7-11) and did conceal and cause to 
be concealed from the Collector of Internal Revenue 
and from any and all proper officers of the United 
States the true and correct gross and net income re- 
ceived by him and the sources thereof during the said 
calendar years 1942 and 1943. (R. pp. 8, 11-12.) 


The appellant was a married individual during the 
calendar years 1942 and 1943, who was living with his 
wife and who had no dependents, and who, during all 
of the calendar years 1942 and 1943 maintained his 
legal residence and principal place of busimess in 
Honolulu. The accounting period of the business of 
the appellant was on the basis of the calendar year 
and not the fiscal year. (R. p.5.) The appellant during 
the years in question, was engaged in the furniture 
business in Honolulu. (RK. p. 111.) 
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The appellant, Sang Soon Sur, otherwise sometimes 
known as Song Soon Sur, Sun Soon Sur, or Sung 
Jun Shar, was indicted on December 14, 1945. He was 
arraigned on December 19, 1945 (R. p. 2) and on 
February 27, 1946, after unsuccessfully attempting to 
quash the indictment and moving by way of motion 
for a bill of particulars, both preliminary motions 
being denied, entered a plea of not guilty on Febru- 
ome ?, 1946. (lh. pp. 2, 3.) 


Trial by jury was commenced on April 15, 1946, and 
concluded on April 19, 1946 (R. p. 3), at which time 
the jury returned a verdict of guilty upon both counts 
of the indictment. (R. p. 37.) On that date the defend- 
ant was sentenced upon Count I to imprisonment for 
a term of one year and one day and to pay a fine in 
the sum of $2500.00 together with costs of prosecu- 
tion; and upon Count II to imprisonment for a term 
of one year and one day and to pay a fine in the sum 
of $2500.00 together with the costs of prosecution, the 
appellant to remain imprisoned until payment of the 
said fine or until otherwise discharged as provided by 
law—all prison sentences to run consecutively. (R. pp. 
38, 39.) The appellant thereupon perfected his ap- 
peal to this Honorable Court from the judgment of 
the District Court of the United States for the Dis- 
trict of Hawati. (R. pp. 40, 45, 361, 51, 52, 40, 53, 356.) 

The two specific questions involved and the manner 
in which thev are raised in this appeal are enu- 
merated in the statement of the case in the appellant’s 
brief. The first question mvolves the admission in evi- 
dence as plaintiff’s exhibits of the books and business 
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records of the appellant as Plaintiff’s Exhibits ‘‘H”’, 
“1, K”, and “lb. (Re pps 114, 128.) The objection 
to the admission of these exhibits is founded upon 
violation of the Fourth Amendment in that their 
tender by the appellant and the retention by the In- 
ternal Revenue Agent of the exhibits constituted an 
unreasonable search and seizure. Objection to the 
exhibits and their admission in evidence was made for 
the first time by the appellant at the trial. (R. p. 125.) 
The appellant did not seek the return of the exhibits 
by motion to suppress. 


The second specific question involved as enumerated 
in the appellant’s brief is the admission in evidence of 
Plaintiff’s Exhibits “‘M’’, “°N’’, and “O’’. (R. pp. 
223-258.) These exhibits constitute three separate 
statements or interviews reduced to writings tendered 
by the defendant to the Internal Revenue Agent dur- 
ing the course of the mvestigation. It was urged by 
the defendant at the trial that these exhibits were 
highly self-incriminating and virtually confessions 
and were not voluntarily given by the defendant. 
(R. pp. 184, 186, 191, 201.) 


SUMMARY OF ARGUMENT. 


Appellant’s statement of the case as enumerated in 
his brief adverts to ‘‘various other matters or things’’ 
being admitted m evidence over objection of counsel 
for the appellant all of which were mghly prejudicial 
to the appellant, and which deprived him of a fair 
trial; further urging that the errors complained of are 


substantial, any one of which would require the re- 
versal of the judgment herein. In view of the fact 
that these other matters adverted to in the appel- 
lant’s brief are not succinctly presented as questions 
involved in the instant appeal, are not specific—but 
general—the appellee will dwell in his brief only upon 
those questions involved in this appeal as are specified 
and enumerated by the specification of crrors relied 
pon, Vi1z.: 

1. The Court did not err in denying the appellant’s 
motion to quash the imdictment—Specification of 
Error No. 1. The Court did not err in denying and 
overruling the appellant’s motion for acquittal at the 
conclusion of the plaintiff’s case—Specification of 
Error No. 2. 


2. The Court did not err in overruling the objec- 
tion of the defendant to the receipt m evidence of 
Plaintiff's Exhibits “‘A’’, ‘‘B’’, and ‘‘C’’—Specifica- 
tion of Error No. 3. 


3. The Court did not err in overruling the appel- 
lant’s objections to the receipt in evidence of Plain- 
mitts Exhibits “HH, “1, ““K°’, and “1.’’-—Speeifiea- 
tion of Error No. 4. 


4. The Cowrt did not err in permitting over objec- 
tion of the appellant, testimony by plaintiff's witness 
as to matters transpiring in the year 1945—Specifica- 
tion of Error No. 5. 

5. ‘The Court did not err in overruling the objec- 
tion to the receipt in evidence of Plaintiff’s Exhibits 
“MM, SN", and “O°'--Specifieation of Error No. 6, 


6. The Court did not err in overruling appellant’s 
motion to strike from the record certain portions of 
Exhibit ‘'M”’ relative to prior criminal conviction of 
the appellant—Specification of Error No. 7. 


lard 


i. The Court did not err in giving Plaintiff’s 
Instruction No. 6 as modified—Specification of Error 
No. 8. 

8. The Court did not err in giving Plaintiff’s 
Instruction No. 19—Specification of Error No. 9. 


ARGUMENT. 


Appellant has elected to combine his argument upon 
Specifications of Error Nos. 1 and 2, asserting that 
thev raise substantially the same point. While the 
appellee from the standpoint of the facts and evidence 
is not entirely in accord with this conclusion, it will 
nevertheless, for purposes of rebuttal thereto combine 
these two specifications. 


ip 
SPECIFICATIONS OF ERROR NOS. 1 AND 2. 


Specifications of Error Nos. 1 and 2 are founded 
upon issues raised by motions filed by the appellant 
in the Court below, Specification of Kxror No. 1 
being the denial of the appellant’s motion to quash the 
indictment; and Specification of Error No, 2 being 
the denial of the appellant’s motion for acquittal at 
the conelusion of the plaintiff’s case. Inasmuch as 


the applicable law covers both specifications, the 
appellee will, for sake of brevity, treat these two 
specifications as combined. 


Appellant's motion to quash the indictment (R. pp. 
13-17) urged that the income tax returns for the years 
1942 and 1943 were not the returns of the appellant 
of income derived, had and received by him and were 
in truth and in fact not the returns of the appellant 
(CR. p. 14), and further alleging that the returns were 
signed by the appellant in the capacity of agent of 
one Mong Bok, his wife. The motion further asserts 
that neither the business nor any incomes recited in 
the returns or the indictment are in fact those of the 
appellant, but in truth and in fact belong to his wife. 
The affidavit in support of the motion executed by the 
appellant admits the execution of the returns in ques- 
tion, but affirmatively alleges that the execution there- 
of was not 1n his own bebalf but merely as agent for 
his wife; that the returns covered income derived from 
a furniture repair shop m Honolulu, that the business 
is in fact owned by his wife and not by the appellant; 
that all monevs and receipts received in connection 
with the said business were deposited in his wife’s 
name in the Bishop National Bank of Hawaii; and 
that all checks for expenses incurred in the business 
were signed by his wife, or in the alternative, by the 
appellant for and on behalf of his wife. (R. p. 15.) 


The plaintiff in answer to the motion to quash filed 
a replication and a motion to dismiss the motion to 
quash. (R. pp. 17-23.) The replication averred that 
on the nineteenth day of December 1945 and prior to 
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the filing of the motion to quash, the appellant did 
enter his general appearance in the proceedings and 
thereby submitted himself for al] purposes to the 
jurisdiction of the trial Court. (R. p. 17.) The rep- 
lication further denied that the returns for the years 
in question were prepared and filed by the appellant 
in the capacity of an agent for his wife (R. p. 17) ; and 
affirmatively alleges 77 hacc verba that the returns in 
question were in fact prepared or caused to be pre- 
pared and filed not by the appellant in a capacity as 
agent or other fiduciary capacity but as the joimt 
return of the appellant herein and his wife. (R. p. 
18.) Further, that the caption and signature of the 
return for the calendar year 1942, as Count I of the 
indictment, recited the election of the appellant by way 
of joint return in the following terms as upon said 
return contained: 

“Sang Soon Sur & Myung Bok Sur, 378 N. 

School Street, Honolulu, T. EH.’’, 


and for the calendar year 1943 a similar election as a 
joint return in terms as follows: 
“Monge Bok & Sun Soon Sur, 378 N. School 
Street, Honolulu, T. H.”' (R. p. 19.) 


The replication is supported by the affidavit of John 
Glutsch, Special Agent, Bureau of Internal Revenue, 
United States Treasury Department. (R. pp. 21-22.) 
As further and distinct grounds for denial and dis- 
missal of the appeHant’s motion to quash, the appellee 
further affirmatively averred that as a matter of law 
the returns of the appellant for the years 1942 and 


1943 being in fact the joimt returns of the appellant 
and his said wife do, as a matter of law, constitute 
joint and several liability with respect of the true 
and correct tax due and payable thereunder, pursuant 
to the provisions of paragraph 51(b), Title 26, United 
States Code, (26 U.S.C.A. 51(b)), and pursuant to 
United States Treasury Department, Bureau of 
Internal Revenue Regulations 111 Sections 29.51-1- 
(3)-(b). CR. p. 20.) As a further, alternative, and 
distinet grounds of the appellee’s motion to quash, the 
appellee affirmatively averred that as a matter of law, 
assuming the said returns as alleged in the motion to 
quash to be the individual returns of the appellant’s 
wife, that the appellant nevertheless in the premises, 
and acting therein as agent for his said wife, does, 
together with his wife as principal, assume the re- 
sponsibility for preparation of the said returns and 
incurs the attending habilities for the penalties pro- 
vided for erroneous, false, or fraudulent returns as 
provided in United States Treasury Department, 
Bureau of Internal Revenue Regulations 111, Sec- 
tion 29.51-2. (R. pp. 20-21.) 


That a husband and wife living together, even 
though one has no gross income, may elect to file a 
return including the income of each in a single return 
made by them joimtly is provided in 26 U.S.C.A. 
pl Cb): 

‘“(b) Uusband and wife. A husband and wife 
may make a single return jointly. Such a return 
may be made even though one of the spouses has 
neither gross income nor deductions. Lf a joint 
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return is made the tax shall be computed on the 
aggregate income and the lability with respect 
to the tax shall be joint and several. No joint 
return may be made if either the husband or wife 
is a nonresident ahen or if the husband and wife 
have different taxable years. The status of m- 
dividuals as husband and wife shall be determined 
as of the last day of the taxable year.”’ 


The liability with respect to the tax shall be joint 
and several. This liability 1s unqualified. The appel- 
lant and his wife therefore, having elected to file 
joint returns as such pursuant to the provisions of 
the statute (supra), assumed all of the attending lia- 
bilities in law flowing from the election. In this con- 
nection it is respectfully submitted that the declara- 
tion of the appellant and his wife upon the returns as 
being the joint return of husband and wife is con- 
clusive in fact upon this issue of fact. The returns 
expressly declare that they are in fact the jomt return 
of husband and wife, and nowhere therein does any 
election or reference to agency appear to rebut this 
fact. 


It is respectfully submitted in this connection that 
Section 2(d) of Section 51, Title 26 United States 
Code (26 U.S.C.A. 51(2) (d)) further substantiates the 
position of the appellee here, im that there is no 
denial by the appellant of the actnal execution of the 
returns in question by him. 

26 U.S.C.A. Section 51(2) (d): 
“Signature presumed correct. The fact that an 
individual’s name is signed to a filed return shall 
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be prima facie evidence for all purposes that the 
return was actually signed by him.’’ 


United States Treasury Department, Bureau of 
Internal Revenue Regulations 111, Income Tax, Sec- 
tion 29,51-1-(8) (b) js further authority for the con- 
tention of the appellee upon this point: 

United States Treasury Department Bureau of 
Internal Regulations 111, Section 29.51-1- 


(3) (b): 

“Jomt returns—A husband and wife, if living 
together at the close of the taxable year, may elect 
to make a joint return (see section 51(b)), that 
is, to include in a single return made by them 
jointly the income and deductions of each, even 
though one has no gross income. In such a ease, 
the tax shall be computed on the aggregate income. 
The liability with respect to the tax shall be joint 
and several. If one spouse dies prior to the last 
day of the taxable year, the surviving spouse may 
not meclude the income of the deceased spouse in 
a joint return for such taxable year. A joint re- 
turn may not be made if either the husband or 
wife is a nonresident alien.’’ (Italies added.) 


“A jomt return of a husband and wife (if not 
made by an agent, see section 29.51-2) shall be 
signed by both spouses. An oath is not necessary, 
but both spouses shall verify the return ag pyro- 
vided in section 51. If signed by one spouse as 
agent for the other, authorization for such action 
must accompany the return. (See section 29.51-2.) 
The spouse acting as agent for the other shall, 
with the principal, assume the responsibility for 
making the return and incur lability for the 


penalties provided for erroneous, false, or fraudu- 
lent returns.’’ (Itahes added.) 


This regulation, having the force and effect of law, 
requires that a joint return of husband and wife— 
if not made by an agent—shall be signed by both 
spouses, and further provides in the event a joint 
return is executed by one spouse as agent for the other 
that authorization to this effect for such action must 
accompany the return. No such authorization ac- 
companied any of the returns in question. It further 
affirmatively attaches to the agent, together with the 
principal, the responsibility for making the return 
and the absolute incurrence of lability for the penal- 
ties provided for erroneous, false, or fraudulent re- 
turns. It is respectfully submitted that the imstant 
case, being one of evasion by means of filing false and 
fraudulent returns, comes unqualifiedly witiin the 
purview of the foregoing regulation. 


United States Treasury Department Bureau of In- 
ternal Revenue Regulation 111, Section 29.51-2 
enumerates further provisions with reference to the 
form of return when made by an agent: 


United States Treasury Department, Bureau 
of Internal Revenue Regulation 111, Section 
29.51-2: 

“e * * Whenever a return is made by an agent it 
must be accompanied by the prescribed power of 
attorney, form 935, except that an agent holding 
a valid and subsisting general power of attorney 
authorizing him to represent his principal in 
making, executing, and filing the income return, 
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may submit a certified copy thereof in lieu of the 
authorization on Form 935. The taxpayer and 
his agent, if any, are responsible for the return 
as made and incur lability for the penaltics pro- 
vided for erroneous, false, or fraudulent returns.”’ 


(Italics added.) 


It is respectfully submitted that the record herein 
and the returns in question are devoid of evidence 
relative to the appellant’s acting either in the eapac- 
ity of an agent for his wife or the filing by him of 
the prescribed power of attorney as required by the 
foregoing section. It is further respectfully sub- 
mitted that the reiteration in Section 29.51-2 (supra) 
of the hability of the taxpayer together with his agent 
for the penalties provided for erroneous, false, or 
fraudulent returns further substantiates the conten- 
tion of the appellee upon the issues raised by Speci- 
fications of Error Nos. 1 and 2. 


it is respectfully submitted that the appellant was 
accorded ample notice under the pleadings and spe- 
cifically under the wording of the indictment of the 
charges against him. In this connection, the appellant 
by virtue of the denial of the motion to quash was 
placed on notice and accorded ample time and oppor- 
tunity to prepare his defense to the charges set forth 
in the two counts of the indictment. The appellant was 
further apprised of the charges as detailed in the in- 
dictment to the effect that the proceedings at trial 
would be had upon the indictment without further 
particularization, in that the appellant filed a motion 
for a bill of particulars (R. p, 24) which was opposed 
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by the plaintiff by way of replication. (R. pp. 26-35.) 
The motion for a bill of particulars was denied. Thus 
the defendant was apprised by virtue of the denial 
as a matter of law of, first, the motion to quash, and 
second, the motion for a bill of particulars, that the 
charges as enumerated in the indictment were these 
charges which he was to defend by his plea of not 
guilty. 


The substance of the appellant’s Specifications of 
Error Nos. 1 and 2 is directed to the physical form 
of the returns in question. It is respectfully sub- 
mitted that the instant indictment amply apprised the 
defendant. of the charges in two counts of wilfully 
attempting to evade income taxes for the vears 1942 
and 1943, and does not charge or purport to refer to 
any charge, irregularity, deviation or use of official 
forms other than those required to be used. Gusih v. 
United States, 54 F. (2d) 618. 


In the Gusvk case, one of the pomts upon appeal 
was directed to the Court’s refusal to admit evidence 
of the policy of the Internal Revenue Department 
which, it was alleged, permitted a taxpayer to state 
his income in a lump sum In lieu of setting forth spe- 
cifically the various items and sources of such income. 
In characterizing that evidence as being immaterial, 
the Court said: 

Gusetk uv. United States, 54 F. (2d) 618. 620: 
“Obviously there was no prejudice in refusing to 
admit in evidence what in this case was imma- 
terial. The controversy was not one dealing with 
appellant's failure to particularize the items or 
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sources of income. Tt was whether appellant made 
a false return as to total income and whether, in 
so doing, he was guilty of wilfully attempting to 
defeat and evade his tax.”’ 


The appellant in his argument upon Specifications 
of Error Nos. 1 and 2 adverts briefly to variances in 
the indictment and proof. It is elementary that in 
trials involving evasions of income taxes that it is not 
necessary that the plaintiff prove an evasion of all 
the taxes charged in the indictment. The proof which 
is sufficient to convict is that proof which shows any 
substantial portion of the tax labilty to have been 
wilfully evaded. The plaintiff is not required to prove 
the exact amount of taxes charged as being evaded 
as laid in the indictment, for the reason that the 
amount of the tax is not the gist of the offense of 
violation of Section 145(b), Title 26, United States 
Code (26 U.S.C.A. 145(b)). Neither is the plaintiff 
required to prove the exact amount of unreported 
income of a defendant. Proof of the exact amount of 
unreported income is not required for the reason that 
unreported income as such is not the gist of the 
offense. 


United States v. Johnson, 319 U.S. 503, 517: 
“Of course the government did not have to prove 
the exact amounts of unreported income by John- 
son. To yequire more or more meticulous proof 
than this record discloses that there were unre- 
ported profits from an elaborately concealed il- 
legal business. would be tantamount to holding 
that skilful concealment is an imvincible barrier 
Moe sOOL yw 
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Cooper v. Umited States, 9 F, (2d) 216, 223: 
‘Exception is taken to the introduction of photo- 
static copies of the government documents form- 
ing the basis of the prosecution. Photostatic copies 
of government documents, duly authenticated, are 
now the accepted instrumentalities of introducing 
official records. Tax returns are logically public 
records, and made so by the revenue law, Their 
filing and preservation are official acts.” 


Kurerok v. United States, 1 F. (2d) 209, 211: 
“Tt is assigned as error that the court, over the 
objection of the defendant, admitted in evidence 
photostat copies of the accounts made up by 
Kurzrok for his expenses at the Midland and 
Park hotels, and the exlibit thereto attached. 
But those documents, after payment, appear to 
have been lodged with the Department at Wash- 
ington, and the photostat copies were certified in 
accordance with Section 882, Rev. Stats. (Comp. 
St. § 1494), and Section 306, Act June 10, 1921, 
42 Stat. 24 (Comp. St. Ann. Supp. 1923, $ 400 
4/5 ¢@.)”’ 


It is respectfully submitted that the appellee’s argu- 
ment relative to availability of the original returns and 
productions thereof has no foundation in law in view 
of the provisions of 28 U.S.C.A. 661 (supra). It is 
respectfully submitted that this statutory foundation 
is conclusive as to the admissibility of the photostatic 
copies of the returns for the years in question, and 
does not necessitate or anticipate the laying of a 
foundation in law for the non-production of the orig- 
inals. The statute by its very terms abvogates this 
requirement. 
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3. 
SPECIFICATION OF ERROR NO. 4. 

Specification of Error No. 4 is directed at the 
alleged error of the Trial Court in overruling the 
objections on behalf of the appellant to the receipt in 
@meence of Plaintifi's Exhibits °°H’’, “1’’, “K” and 
“LL”, being certain of the books of accounts of the 
appellant. It is grounded upon the objection that the 
seizure of the Exhibits was a violation of the con- 
stitutional guaranties of the appellant under the 
Fourth and Fifth Amendments to the Constitution, 
and that no sufficient showing to establish that the 
books were turned over voluntarily in the real sense 
of that word was made. The specification appears to 
be founded upon dual grounds, first, that the seiz- 
ure of the books constituted a violation of the appel- 
lant’s guaranties under the Fourth and Fifth Amend- 
ments, and secondly, that no sufficient foundation was 
laid to establish the voluntary nature of the tender 
of the Exhibits to the investigating agent. These two 
objections raise issues which are so identical in na- 
ture and foundation in law that the appellee elects 
to treat them as a single issue. 


Examination of the testimony of Clarence Lester 
Krause, Special Agent of the bureau of Internal 
Revenue, Intelligence Unit, a witness on behalf of 
the plaintiff. establishes the foundation in law for 
the voluntary tender of the Exhibits to the Agent by 
the appellant. It is to be noted that the premises in 
question constituted the business premises of the 
appellant, and further that the appellant’s son, James 
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Sur, did not participate directly or indirectly in any | 
acquiescence or consent objected to in this Specifi- 
cation of Error No. 4. 


The rights of a Revenue Agent of visitation to and 
entry upon a business premise such as m the instant 
case is grounded upon Section 3614 (a), Title 26 
United States Code. (26 U.S.C.A. 3614 (a).) 


26 ULS.C.A, 3614 (a): 
“Eo determime ability of the taxpayer. Iie 
Commissioner, for the purpose of ascertaining 
the correctness of any return or for the purpose 
of making a return where none has been inade, is 
authorized, by any officer or employee of the 
Bureau of Internal Revenue, including the field 
service, designated by him for that purpose, to 
examine any books, papers, records, or memo- 
randa bearing upon the matters required to be 
included in the returm, and may require the 
attendance of the person rendering the return 
or of any officer or employee of such person, or 
the attendance of the person rendering the re- 
turn or of any officer or employee of such per- 
son, or the attendance of anv other person having 
knowledge in the premises, and may take his 
testimony with reference to the matter required 
by law to be included in such return, with power 
to administer oaths to such person or persons.”’ 


The foregoing statutory provision permits visita- 
tion upon premises of a taxpayer and the examination 
of any books, papers, records or memoranda bearing 
upon matters required to be included in a tax return 
by any officer or employee of the bureau of Internal 
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Revenue to the end that the correctness of any return 
may be ascertained. It is respectfully submitted that 
in view of the foregoing explicit statutory authority 
the origmal entry upon the business premises of the 
appellant by Agent Clarence Lester Krause was a 
lawful one. This leaves for consideration the cir- 
cumstances surrounding the tender of the books of 
egeounts (Exhibits “FH, “L'’, “KR” and “Li”, re- 
ferred to in Specification of Error No. 4) to agent 
Kxvause on two occasions, the first tender at the store 
premises, and the seeond tender the voluntary pro- 
duction of further records at the office of the Intel- 
ligence Unit in Honolulu at the time of the interview 
of the appellant in that office. 


It is respectfully submitted that an examination 
of the testimony of Clarence Lester Krause, Special 
Agent of the Bureau of Internal Revenue, Intelli- 
gence Unit, a witness in behalf of the plaintiff (R. p. 
108-126) unqualifiedly discloses that the tender of 
feciipits “FE, 1", “°K and **L” by the appellant 
to Krause was a complete, unqualified, and volun- 
tary tender in every respect. 


The witness Krause testified that he first met the 
appellant on January 27, 1945 ahout noontime, and 
that this meeting was occasioned in the discharge of 
his official duties in conducting an investigation with 
reference to the taxpayer appellant as to the pay- 
ment of his income taxes. (R. p. 110.) On this ocea- 
sion, Agent Krause walked into the furniture store 
of the appellant at 378 North School Street in Tlono- 
lulu and inquired for Mr. Sang Soon Sur. The gen- 
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tleman of whom he made inquiry stated that he was 
Mr. Sang Soon Sur. (RK. p. 111.) Agent Krause 
then produced his credentials and stated to the appel- 
lant that he was with the Bureau of Internal Revenue 
and that he wished to examine his income tax lability 
for the vears 1942 and 1943. (R. p. 111.) The appel- 
lant then stated (in English) that he would hke to 
get in touch with his son, James Sur. Agent Krause 
told him that was all right. The appellant thereupon 
telephoned to this son, engaged in a telephonic con- 
versation presumably with him, and upon the con- 
clusion thereof Agent [Krause asked the appellant if 
he would produce all of his records which he had 
for the years 1942 and 1943 (R. p. 111).) The appel- 
lant then informed Agent Krause that he had but 
one book, a small bound book, for the vear 1943, kept 
in English (R. p. 111).) Agent Krause thereupon 
asked him if he had any other books for the years 
1942 and 1943. The appellant stated that he had none 
(R. p. 112.) Upon tenderie the one book to Agent 
Krause. he then asked the appellant if‘he could use 
or retain this book with reference to the investiga- 
tion. The defendant rephed (in Enghsh) that the 
book could be kept as long as desived for income tax 
purposes, (R. p. 112.) This book subsequently became 
Plaintiff’s Exhibit “HO. (CR. p. 114.) 


Agent Krause further inquired of the appellant 
as to whether he had any bank records. The appel- 
lant stated that he had one bank account at the Bishop 
National Bank in Honolulu, a commercial checking 
account.under the name of Wong Bok Sur, which 
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was his wife’s name. (R. p. 115.) Agent Krause then 
inquired if the appellant had any other bank account. 
The appellant stated that he had none. Agent Krause 
inquired if he had a safety deposit box. The appel- 
lant stated that be had none. (R. p. 115.) Agent 
IXvause then imquired 1f he would produce the bank 
statement and canceled checks if he had them upon 
the premises. The appellant thereupon looked around 
the premises, and with appellant’s permission, Agent 
Kvause assisted him in making a search for the 
bank statements. ‘’ogether, Agent Krause and the 
appellant found practically all of the bank statements 
for the years 1942 and 1943. (R. p. 115.) Agent 
Krause thereupon cursorily examined and totaled the 
deposits shown on the bank statements submitted by 
appellant, and discovered that the statements repre- 
sented sums considerably m excess of the reported 
business sales of the appellant on his tax returns for 
the vears 1942 and 1943, CR. p. 115.) 


Agent JXrause then departed the premises, and 
before leaving made an appointment with the appel- 
lant to come to the office of the Intelligence Unit in 
Honolulu the following Monday, together with his 
son, and to bring with him all the bank records and 
any other records that he could find for the years 
1942 and 1943. (R. p. 116.) The date of the fore- 
gome origina] visitation to the business premises of 
the appellant occurred on Saturday, January 27, 1945. 

At approximately 10 o’clock am. on January 29, 
1945, the appellant in company with a voune Korean 
man whom he identified as his son, James Sur, 


appeared at the office of the Intelligence Unit in 
Honolulu. ‘They had in their possession certain bank 
statements and checks which Agent Krause had pre- 
viously examined on the premises and also bank 
statements and checks of the business for the year 
1944, (R. p. 116.) Agent Krause inquired as_ to 
whether or not they had any other records for the 
years 1942 and 1943 and whether or not they were 
able to find any more. The appellant informed Agent 
Krause that he had not been able to find any more, 
and thai the one book (the book tendered on the 
previous Saturday) was all that he had. (R. p. 116.) 
Agent Krause thereupon sat down to a conference 
with the appellant and his son, conducting an in- 
quiry and examination into matter pertaining to 
the returns of the appellant for the years 1942 and 
1943. This examination lasted approximately two 
hours. Another Revenue Agent was present part of 
this time. (R. p. 116.) Agent Krause’s examination 
pertained to deposits in the appellant’s bank account, 
elaboration of statements contained therein, the ac- 
tivities of the appellant with reference to Tonamoshis. 
income of his dependents, whether or not the appel- 
lant had any unreported sales from his business other 
than those entered upon his income tax returns, 
details relative to the appellant’s methods of book- 
keeping and book entries of sales, and other matters 
relevant to his returns. (R. pp. 116, 117.) Through- 
out this examination, the appellant was not very 
felpiulowchk. 7. 116.) James Sir, the son of ie 
appellant, was present during the entire time and on 
occasions when the appellant stated he did not under- 


stand the question asked of him in English, his son, 
James Sur, would act as an interpreter, interpreting 
the question asked from Enghsh into Korean and 
in turn from Korean into English, reciting the an- 
swer to Agent Krause in English. Most of the time, 
however, the appellant himself answered Agent 
Kaause directly in the Inglish language without 
benefit of interpreter. (R. p. 118.) After approxi- 
mately two hours the appellant and his son left the 
office of the Intelhgence Unit after voluntarily sub- 
mitting the bank statements upon the same basis as 
the other book, to be kept as Jong as desired for 
income tax purposes, (R. p. 118.) Agent Krause in 
the interim continued to conduct his investigation of 
the affairs of the appellant as reflected in the returns 
relative to the vears 1942 and 1948. 


In furtherance of his examination and investiga- 
tion and on February 10, 1945 Agent Krause again 
visited the business premises of the appellant at 378 
North School Street, Honolulu, and inquired of him 
as to certain items reflected upon deposit tags in 
the bank account. (R. p. 119.) The appellant stated 
that he could not remember but that he would try to 
recall and let Agent Krause know later. Agent Krause 
thereupon inquired of the appellant as to his method 
of handling cash and cash receipts on the business 
premises, the appellant stating that he kept his cash 
on hand in a drawer in a cabinet on the business 
premises. CR. p. 122.) The appellant thereupon with- 
drew a paper bag from the cabinet, emptied the con- 
tents thereof, and Agent Krause requested that the 
appellant count the bills therein, which he did. The 
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bag contained five thousand dollars in currency, the 
appellant stating that the sum represented Tanamoshi 
moneys which he had collected, (R. p. 122.) Within 
the range of visibility and lymg on a corner of the 
desk at which Agent Krause and the appellant sat, 
were some account books. Agent Krause inquired of 
the appellant as to what these books of accounts 
were. The appellant did not reply but tendered the 
books to Agent Krause, placing them before him. 
(R. p. 122.) The books, upon examination by Agent 
Krause, developed to be books of accounts some of 
which were in the Korean language and some in the 
English language, covering the years 1942 and 1945. 
(R. pp. 122, 123.) ‘Agent Krause then inquired as to 
whether or not Mr. Sur would mind letting the 
Bureau have these records voluntarily. He replied 
that he had absolutely no objections. Agent Krause 
thereupon took the records with him, returned to the 
Intelligence Unit office, and proceeded to examine 
them. These books subsequently became Exhibits ‘‘1’’, 
So? , Rae tt thee Platt. (R. ppasioae 
128.) 


Upon the trial, Agent Krause was asked to state 
his authority for the investigation of the appellant 
and testified that it was founded upon Section 3614 
of the Internal Revenue Code (26 U.S.C.A. 3614.) 
(R. p. 126.) 

It is respectfully submitted that the foregoing 


foundation of factual evidence at the trial established 
bevond question that Plaintiff's Exhibits “TH, “T, 
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“K’’ and ‘‘L’’ were voluntarily tendered to Agent 
Krause. 


That the constitutional immunity against unrea- 
sonable searches and seizures is a personal right which 
may be waived is well settled. The purpose of the 
constitutional provision against unreasonable searches 
and seizures is to protect the citizenry against arbi- 
trary and tyrannical power. A defendant may waive 
the manner and method of acquisition of his papers 
or books and thereupon the constitutional objection 
is removed instanter. The foregoing rules of law it 
is respectfully submitted are too well settled to require 
the citation of authorities. 


It is respectfully submitted that the consent of the 
appellant was unequivocal and specific. The appel- 
lant, being a taxpayer residing and having his busi- 
ness situs within the Internal Revenue Collection 
District of Hawaii, is presumed to be familiar with 
the requirements of taxation laws pertaining to the 
filine of annual income tax returns; and the visita- 
tions of Agent Krause to the premises as detailed 
above, being for the purpose of examination of mat- 
ters relevant to the return and expressly limited to 
these matters were made well known to the appellant. 


It is to be noted that only upon rave occasions did 
the son of the appellant, James Sur, act in the capacity 
of an interpreter on behalf of his father. There is 
no dispute of fact but that the appellant was the 
person in charge of the business premises and the 
person of whom the constitutional privilese com. 
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plained of was invoked. It is further to be noted 
that at no time did the appellant’s son, James Sur, 
or as an asserted agent 


either directly or indirectly 
on behalf of his father—purport to extend or con- 
sent to the voluntary tender of the Exhibits in ques- 
tion. All acts in that connection were solely and 
exclusively those of the appellant. This facet is 
undisputed. 


The case of United States v. Instig et al., 67 F. 
Supp. 306, it is submitted, is a recent decision upon 
the point in question, and sustains the position of 
the appellee upon the issue raised in Specification 
of Error No. 4. The defendant moved by notice of 
motion for an order to suppress certain evidence 
consisting of papers voluntarily tendered to Internal 
Revenue Agents at the time of the examination of 
the books of a corporation, said examination being 
invited by the taxpayers. The defendants who were 
officers and employees of the taxpayers had knowl- 
edge at the time of the invitation of examination that 
investigation into the tax Hability had been com- 
menced and that it would lead to discovery of fraudu- 
lent entries in the taxpayers’ books, and to fraudulent 
income tax returns filed. One of the issues raised 
was whether or not the books. reeords and documents 
were obtained by Government agents in the course 
of an unreasonable search or seizure, or by force, 
fraud, stealth, trick. device or improper means. The 
facts in the Lastig case—as they pertain to the instant 
appeal—were that an Internal Revenne Agent con 
municated by telephone with one of the defendants, 
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advising him that he desired to make an investigation 
of the books of one of the defendants for the pur- 
pose of checking tax returns. At this time, the 
defendants knew that any such investigation would 
or might disclose the fraudulent practices carried on 
by the corporation in connection with its income tax 
returns. The defendant suggested to the Agent in 
the face of this that an examination be deferred for 
atime. Several weeks thereafter, Special Agents and 
Internal Revenue Agents examined the books and 
records of the defendants and discovered that the 
defendants had understated the corporate taxpayers’ 
income in substantial amounts. 


The Court held that m these circumstances the 
defendants were neither coerced, compelled, nor in- 
duced—either with or without process—to make in- 
ceriminatory disclosures; and that the examination of 
the books was invited by the defendants with full 
knowledge that an investigation had been commenced 
which would lead to the discovery of fraudulent entries 
in the books and with full knowledge that said in- 
vestigation could be commenced and continued with or 
without the consent of the defendants. The Court fur- 
ther held in its conclusions of law that the corporate 
records, books and documents of the defendants were 
not produced as a result of any inducement, even 
slight, beld out to the defendants or the corporate tax- 
payers by any person in authority or person eon- 
nected with the Government; nor were the records, 
books and documents obtained by Government agents 
in the course of an unreasonable search or seizure, 
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or by force, fraud, stealth, trick or device or im- 
proper means of any kind. Application of Henry 
Lustig Co., Inc., et al., United States v. Lustig et al., 
67 Fed. Supp. 306. 

It is respectfully submitted that Plaintiff’s Exhibits 
Pity "17, “IK” and “"L sere properly admitted 
in evidence and were voluntarily tendered to the 
investigating officer. 


4, 
SPECIFICATION OF ERROR NO. 5. 
Specification of Error No. 5 is directed to the 
alleged error of the trial Court in permitting the 
plaintiff’s witness, Agent Clarence Lester Krause, to 
testify as to matters which took place in 1945 at 
the time of the investigation of the appellant. 


The investigation of the appellant was commenced 
by Agent Krause on January 27, 1945. (R. p. 110.) 
Details covering Agent NKrause’s initial visitation to 
the premises and events transpiring thereafter rele- 
vant to the issues upon this appeal have heretofore 
been enumerated and discussed in Specification of 
Error No. 4. It is assumed for want of particulari- 
zation of Specification of Error No. 5 that the sub- 
ject of the specification is directed to certain portions 
of the testimony of Agent Krause recited in his 
direct examination (R. pp. 119-122), the pertinent 
parts thereof being Agent Krause’s testimony as to 
what transpired upon his return to the premises of 
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the appellant on February 10, 1945. (R. p. 119.) It 
is noted that Agent Krause’s visit on February 10, 
1945, and conversations with the appellant at that 
time were directed to matters concerning the exam- 
ination and investigation of the appellant relative 
to his bank account, deposit tags and certain can- 
celled bank checks discovered by Agent Krause in 
the course of his investigation. (R. pp. 118, 119.) On 
this occasion Agent Krause discussed with the appel- 
lant amounts and methods of keeping of his current 
business sales records. (R. p. 119.) Upon this ocea- 
sion, the appellant disclosed to Agent Krause his 
current sales records which revealed no entries for 
two days prior to February 10, 1945. The appellant 
volunteered that he had been too busy and had not 
been able as yet to record his sales for the previous 
two-day period, but was keeping them in his head. 
(R. p. 119.) Agent Krause then asked the appellant 
if he would mind showing him the amount of cash 
which he had on hand representing the sales which 
the appellant had made on the previous day and not 
entered in his current sales book. (R. p, 120.) The 
appellant then voluntarily disclosed his cash on hand 
in the sum of two or three hundred dollars, stating 
that the amount was all of the cash that he had on 
hand on the premises. (R. pp. 121-122.) However, 
at this time, the defendant further admitted that he 
had other cash which he kept in a cabinet in the 
premises—testimony regarding the paper bag and five 
thousand dollars in currency therein having hereto- 
fore also been discussed in the preceding Specification 
of Error, 


The investigation of the appellant with reference 
to his tax liability was commenced on the examination 
conducted by Agent Krause at the time of his orig- 
inal visitation to the premises of the appellant on 
January 21, 1945. The subject of the instant speci- 
fication raises the relevancy of the testimony of Agent 
Krause at the trial of events transpiring at the time 
of his visit on February 10, 1945, approximately 
twenty days thereafter. 


The offense of which the appellant was found 
guilty is that of wilful evasion of income taxes for 
the years of 1942 and 1945. 


To the rule of law that events of a similar nature 
and description having no relevancy to criminal acts 
with which a defendant is charged are not admissible 
in a criminal trial, there exist well-established excep- 
tions in the field of income tax evasion prosecutions. 
These exceptions are predicated upon the relevancy 
of acts, doings, records, documents, methods of opera- 
tion, performances, conduct of business and all other 
activities of a taxpaver defendant which will in any 
way tend to establish a method of operation or a 
continuing performance of an act or mode of conduct 
of such nature which tends to establish a fixed mode 
of operation of a business, or the receipt of unre- 
ported or unexplained income by a taxpayer. 


Continuance of income during taxable vears either 
prior or subsequent to the vears charged in an in- 
dictment ave admissible in establishing the intent of 
the taxpaver as they pertain te the charges laid in 
the indictment, and upon the element of wilfulness 
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to evade in connection therewith. It is noted that 
testimony asserted as irrelevant here relates to physi- 
cal events transpiring upon the premises of the appel- 
lant and are not documentary by way of introduction 
of income tax returns of the appellant for other 
years, or upon documentary matters for other years 
which may have been contained in any of his books 
of accounts. 

It is respectfully submitted that the following cases 
substantiate the position of the appellee in respect 
of Specification of Krror No. 5 in that the verdict 
of guilty herein covered the years 1942 and 1943 and 
that the evidence asserted to be irrelevant is in fact 
relevant upon the issue of intent, and more particu- 
larly wilful intent as defined in Section 145 (b), 
Title 26 United States Code (26 U.S.C.A. 145 (b)) 
and as disclosing the method of operation of the 
appellant’s business and a continuous mode or method 
of operation or performance by the appellant in the 
conduct of his business. 


Hosea. UMmeied Sidies, 128 f. (2d) 622, 625 
(certiorari denied, 63 S. Ct. 47, 317 U.S. 651, 
67 da, Bde 622) 


“The mcome tax returns of appellant for the 
years 1935 and 1938 were offered in evidence. 
The only objection interposed to their admission 
was that they were incompetent, irrelevant, and 
immaterial. In overruling the objection, the court 
stated that they were admitted on the theory that 
they might be material as showimg the continu- 
ance of the income and conduct. No further 
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reference was made to such returns throughout 
the entire trial. The trial concerned itself with 
transactions involving the giving of bribes in 
1936 and 1937. Ht may be conceded, without 
deciding, that the returns were not admissible m 
evidence, and that there was no occasion for the 
statement of the court. But the guilt of appellant 
was clearly shown by competent evidence, and it 
is transparently plain that the introduction of 
the returns and the statement of the court made 
in connection therewith were harmless.’’ 


United States v. Shidmore, 123 F. (2d) 604, 610 
(ceftroran, denied, G2 5. Ct. 626, 3lo UTS 
B00 86 la, Hde 1201); 

“Appellant further contends that the court erred 
in the following instruction to the jury: ‘With 
respect to the years prior to 1929, it is presumed 
that the defendant bas complied with the provi- 
sions of the Internal Revenue Laws and has filed 
a return and paid his income tax in such of those 
years when he had a net income subject to tax. 
Kividence that he did not file a tax retwn for 
any of these prior years may therefore be con- 
sidered by you as an admission by him that he 
did not have a net mcome in exeess of the 
amounts for which he would have been required 
by law to have filed a tax return’. Appellant 
contends that this imstruection constituted revers- 
ible error for the reason that he was not charged 
with any crime for the years prior to 1933. Of 
course this is true and the court so told the jury 
m the later instructions. When the instructions 
are vead together it is found that there is no 
inconsistency in this respect. Moreover, it could 
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not have prejudiced appellant im any way, for 
the verdict of guilty covered only the years of 
1936, 1937 and 1938.” 


United States v. Sullivan, 98 F. (2d) 79, 80: 
‘Although the attempt to evade the tax for a 
given year is a separate offense froin an attempt 
to evade the tax for a different year; they are 
clearly crimes ‘of the same class.” Moreover, 
the evidence of intent to evade the tax in one year 
is competent evidence of intent to evade the tax in 
a later year. Hminich v. United States, 6 Cir., 298 
F, 5, 9, certiorari denied 266 U.S. 608, 45 S.Ct. 
93, 69 L.Md. 465; cf. Harris v. United States, 2 
Cir., 273 F. 785. Indeed the crimes charged in 
the indictment describe one course of conduct 
extending over several years, which results in 
separate offenses simply because the duty to file 
a return pay the tax is one that recurs every 
twelve months.”’ 


Malone v. United States, 94 F. (2d) 281, 286 
(certiorari denied, 58 S. Ct. 944, 304 U. S. 
562, 82 L. Ed. 1529): 

‘Having disposed of the first assignment of error 
with reference to the abatement plea, we now come 
to the second assignment, wherein it is claimed 
the court erred in admitting evidence of tax 
evasion for the years 1926, 1927, and 1928. It 
seems, however, that defendant is in no_ post- 
tion to raise such question with reference to the 
two former years for the reason that evidence 
was not admitted for such purpose. No income 
tax return for those two years was admitted 
which, of course, would have been necessary if 
the government had sought to show an evasion. 
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There was some evidence with veference to de- 
fendant’s bank deposits for these vears contained 
in the stenographie transcript of the colloquy 
which took place between the defendant and the 
revenue agents, which not only was not objected 
to by counsel for the defendant, but at his request 
was admitted and read to the jury. The only 
other testimony we find relevant to 1926 and 
1927, is the testimony of the attorneys hereto- 
fore referred to relative to the payment of money 
to the defendant while chairman of the Tax Com- 
mission, and was for the purpose of showing 
defendant’s source of income rather than an eva- 
sion of the income tax thereon. As for the year 
1928, there was admitted evidence of defendant’s 
currency deposits under the same circumstances 
as they were made in 1929 and 1930, and that he 
failed to report such money as income in_ his 
return for 1928. The courts have many times 
held that wilful mtent is one of the essential 
elements in the proof of the erime of evasion of 
income tax. Capone v. United States, 7 Cir., 51 
F. 2d 609, 76 A.L.R. 1534; Oliver v. Umited 
States, 7 Cir., 54 F. 2d 48, 50; Paschen v. United 
States, 7 Cir., 70 I, 2d 491, 498.”’ 


Emmich v. United States, 298 Fed. 5, 9 (cer- 
tiorari denied, 45 Supreme Court 93, 266 
U.S. 608, 69 L. lid. 465) : 

“Tt is claimed the trial court erred in admitting 
evidence of the failure of defendant to file a tax 
return for 1920, and evidence of his oceupation, 
income, and expenditures during that year. The 
second count tn the indictment, on which the 
defendant was convicted. charges him with 
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‘knowingly, willfully, and feloniously attempt- 
ing to defeat and evade the tax imposed by the 
Revenue Act of 1921,’ by knowingly, willfully, 
and feloniously making a return of income far 
less than the amount of which he was actually 
the recipient. It is undoubtedly the rule that, m 
a trial for one offense, evidence of other and dis- 
tinct offenses is madnuiussible, subject, however, 
to this exception: That, if intent or motive be 
one of the elements of the crime charged, evidence 
of other like conduct by the defendant at or near 
the time charged is admissible. Both rule and 
exception have been so frequently stated that 
it is not thought necessary to cite authority, fur- 
ther than to call attention to the case of Shea v. 
United States, 236 Fed. 97, 149 C.C.A. 307, de- 
cided by this court, and Harris v. United States 
(C.C.A.) 273 Fed. 785, wherein some of the more 
recent cases are cited.’’ 


It is respectfully submitted that in addition to the 
foregoing authorities, the case of Spies v. United 
States, 317 U.S. 492 (decided January 11, 1948) is 
supporting authority of the strongest nature upon 
the issue of relevancy of the testimony in question as 
based upon the element of wilful intent. Wilful intent 
is an essential element of the offense of which the 
appellant was charged under the indictment. The 
petitioner in the Spres case was convicted of attempt- 
ing to defeat and evade income taxes in violation of 
Section 145 (bh), Title 26, U. S. Code (26 U.S.C.A. 
145 (b)). In commenting upon the intent and the 
wilful aspect of the offense charged in the indict- 
ment, the Supreme Court at page 498 states: 
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“  .. But in view of our traditional aversion 
to imprisonment for debt, we would not without 
the clearest manifestation of Congressional intent 
assume that mere knowing and intentional default 
in payment of a tax, where there had been no will- 
ful failure to disclose the Hability, is mtended to 
constitute a criminal offense of any degree. We 
would expect willfulness in such a ease to include 
some element of evil motive and want of justi- 
fication in view of all the financial circumstances 
OEetiCMtaohiver . ¢ 7." 


and at page 499: 
“Congress did not define or limit the methods by 
which a willful attempt to defeat and evade might 
be accomplished and perhaps did not define lest 
its effort to do so result in some unexpected 
hinitation. Nor would we by definition constrict 
the scope of the Congressional provision that it 
may be accomplished ‘in any manner.” By way 
of illustration, and not by way of lmitation, we 
would think affirmative willful attempt may be 
inferred from conduct such as keeping a double 
set of books, making false entries or alterations, 
or false invoices or documents, destruction of 
books or records, concealment of assets or cover- 
Ing up sources of income, handling of one’s 
affairs to avoid making the records usual in 
transactions of the kind, and anv conduct the 
likely effect of which would be to mislead or to 
conceal. If the tax-evasion motive plays any 
part mi such conduct the offense may be made 
out even though the conduct may also serve other 
purposes such as concealinent of other crime.” 


“Tn this case there are several items of evidence 
apart from the default in filing the return and 


39 


paying the tax which the Government claims will 
support an inference of willful attempt to evade 
or defeat the tax. These go to establish that 
petitioner insisted that certain income be paid 
to him im cash, transferred it to his own bank 
by armored car, deposited it, not in his own name 
but in the names of others of his family, and 
kept inadequate and misleading records .. .” 


It is respectfully submitted that the testimony of 
Agent Kuause upon matters relevant to the investiga- 
tion and examination of the appellant occurring dur- 
ing the course of the investigation in the year 1945 
was relevant and material. 


O. 
SPECIFICATION OF ERROR NO. 6. 


Specification of Error No. 6 is directed to the over- 
ruling of the objections of the appellant to the receipt 
in evidence of its Exhibits ‘*M’’, “‘N’’ and ‘‘O’’, Ex- 
hibits ‘*M’’, ‘‘N’? and ‘‘O”’ being statements taken 
upon the examination of the appellant, for the reason 
that the plaintiff failed to establish that the state- 
ments were the voluntary act of the appellant. 


During the course of the examination by Agent 
Krause of the books, papers and records of the appel- 
lant upon the matters required to be included in his 
return, three statements or interviews had between 
the appellant and Agent Krause touching upon the 
examination were reduced to documentary form. 
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The first of these statements was taken by Agent 
Krause on February 12, 1945 (R. p. 156) and signed 
by the appellant five days later, on February 17, 1945. 
(R. p. 171.) This statement subsequently became 
Plaintiff’s Exhibit *‘M”’ of the instant specification. 
(R. p. 186.) The second statement was taken on Feb- 
ruary 12, 1945 and signed on the same date. (R. pp. 
186-187.) This statement subsequently became Plain- 
tiff’s Exhibit ‘‘N’’ in the instant specification. CR. p. 
192.) The third statement was taken and signed on 
February 17, 1945. CR. p. 192.) This statement subse- 
quently became Plaintiff's Exhibit ‘‘O” in the instant 
specification. (R. p. 201.) 

Inasmuch as the appellant in Specification of Error 
No. 6 has elected to combine the alleged errors in re- 
spect of Plaintiff’s Exhibits ‘‘M’’, ““N” and "*O” in 
one specification, the appellee will treat the combined 
exhibits accordingly. with two qualifications: 

First: Contending that none of the said exhibits 
are in fact confessions of the appellant, but merely 
the reduction to writing of the appellant's statement 
had at the respective instances of the examination of 
his books, papers and records upon the matters re- 
quired to be included in his return and constituting 
the appellant’s explanation and amplification of the 
contents of his books and records, mode of conduct of 
his business and the manner and method of the keep- 
ing of his records. 


Secondly: That Plaintiff’s Exhibit ‘‘M’’, being 
taken and transcribed on February 12, 19-45, and 
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signed five days later by the appellant does not, in 
any manner, due to the five-day lapse of time between 
the examination and the signing, constitute a confes- 
sion in law of the appellant. Categorically, the appellee 
denies that any of Plaintiff’s Exhibits ‘‘M’’, ‘“N’’ and 
““O”’ are confessions, or that the law relative to 
foundation or adniissibly applicable to confessions are 
appheable thereto. 


To the end, however, that the issue raised by appel- 
lant in Specification of Error No. 6 may be met, the 
followmg factual circumstances surrounding the three 
exhibits are herewith chronologically referred to: 
imine s fichibits al’, ““N*’ and “*QO”’, 

Agent IXrause testified that he took three statements 
from the appellant. The first statement was taken on 
February 12, 1945, at the office of the Intelligence Unit 
in Honolulu in the afternoon of that day. (R. p. 156.) 
Present were Agent Krause, the appellant, the appel- 
lant’s son, James Sur, who acted as interpreter when 
needed, and a stenographer, Miss Irene Hildreth, an 
employee of the Intelligence Unit. 


The second statement was taken in the form of an 
affidavit shortly after the first statement and was 
taken and signed on February 12, 1945 at the office of 
the Intelligence Unit in Honolulu. On that occasion 
Agent Krause and the appellant together with his son, 
James Sur, m the capacity of interpreter, were 
present. (R. p. 156.) 

The third statement was taken on February 17, 
1945, five days later, at the office of the Intelligence 
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Unit in Honolulu. (R. p. 157.) Present were Agent 
Krause, the appellant, his son, James Sur, in the 
capacity of interpreter, and a stenographic employee 
of the Intelligence Unit, Miss Gladys M. Callaway. 
(R. pp. 157-158.) 


Plaintiff’s E.chibit “a” 


Upon the taking of the first statement, the appel- 
lant’s son was present during the entive period, acting 
in the capacity of an interpreter, interpreting from 
the Enelish language to the Korean language and 
from) Korean to English. (R. p. 157.) The appellant's 
son, James Sur, acted as interpreter for Ins father 
where needed. his for the reason that the appellant 
at times would speak in the English language to Agent 
Krause, and at other times he would speak through 
his son, James Sur, in the Korean language. Agent 
Krause was able to understand the English spoken by 
the appellant, which Enghsh is designated locally as 
‘extended Enehsh or pidgin Englsh”’. (R. p. 157.) 
The appellant’s son, James Sur, spoke in good Eng- 
lish. (R. p. 158.) The oath was administered by Agent 
Krause to the appellant prior to the taking of Ins 
statement, the oath being interpreted to the appellant 
by his son. (R. p. 158.) Agent Kranse inquired as to 
whether or not the appellant understood he was ap- 
pearing voluntarily before hin. The appellant stated 
that he so understood. CR. p. 158.) Agent Krause 
admonished the appellant as to his constitutional 
rights against Meriminating Inmself, and in this con- 
nection asked the appellant whether he understood he 
had the right under the Federal Constitution to refuse 
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to answer any questions asked him that would in- 
criminate him under the federal law. (R. p. 159.) 
Agent Krause did not offer the appellee any reward 
or immunity of any nature whatsoever. (R. p. 159.) 
Agent Krause informed the appellant that the in- 
formation he was about to give could be used against 
him at a later date. (R. p. 159.) Agent Krause had 
theretofore, on February 10, 1947, made an appoint- 
ment with the appellant to come to the office of the 
Intelligence Unit in Honolulu for the purpose of giv- 
ing a sworn statement. (R. p. 161.) On this occasion, 
on February 10, 1947, Agent Krause inquired as to 
whether or not appellant would care to come in and 
make a sworn statement, to which appellant replied 
that he would be agreeable. (R. p. 161.) At the time 
of the taking of the statement, there were present in 
addition to Agent ‘Krause, the appellant, the appel- 
lant’s son, James Sur, and Miss Hildreth. (R. p. 161.) 
Miss Hildreth in her capacity as an employee of the 
Internal Revenne Bureau recorded the questions and 
answers In shorthand form. CR. p. 162.) 


James Sur, son of the appellant, testified that be- 
fore the signing of the first statement Agent Krause 
advised the appellant of his constitutional rights, and 
of the fact that the statement could be used against 
intime Ct. p. 167.) 


Agent Krause testified that Exhibit ‘‘M’’ was taken 
on February 12, 1945, and signed five days later on 
February 17, 1945, and that between those dates it was 
being transcribed, (Rt. p. 171.) 
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Inasmuch as appellant concedes that no physical 
compulsion was exercised in connection with the tak- 
ing of any of the exhibits in question, that aspect of 
the issue involved in the instant specification will not 
be diseussed. (R. p. 171.) 


Agent Krause presented the first transcribed state- 
ment—Plaintiff’s Exhibit ‘‘M*’—to the appellant and 
advised both the appellant and his son to read it, 
requesting the appelant’s son to interpret the state- 
ment to the appellant. (R. p. 173.) This he did. 


The Court, making Agent Krause its own witness, 
asked him if he had employed any persuasive methods 
upon the appellant in taking the statement or in In- 
ducing him to sign it. Agent Irause stated that he 
had not. (R. p. 175.) The Court also inquired as to 
the purpose of having the statement sworn to. Agent 
Krause testified that this was accomplished as a part 
of the officially prescribed procedure m making tax 
investigations and that he administered the oath under 
the authority conferred upon him by statutory law— 
Section 3614 of the Internal Revenue Code. CR. p. 
175.) Miss Irene A. Hildreth, an employee of the 
Office of the Internal Revenue Agent in Charge, Hono- 
lulu, transcribed the statement, Plaintiff's Exhibit 
“MM”, in her capacity as a stenographer. (R. p. 177.) 
She testified that the appellant’s son, James Sut, was 
present at the time of the taking of the statement, 
acting in the capacity of mterpreter for the taxpayer 
appellant, and that she reduced to shorthand dictation 
the questions and answers constituting the statement— 
Plaimtitt’s Exhibit “M”. (R. p. 178.) 
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Agent Krause identified the signature ‘‘Sang Soon 
Sur” written in ink upon the last page of Plaintiff’s 
Exhibit ‘‘M’’ as that of the appellant and testified 
that he witnessed the appellant affix his signature 
thereto on February 17, 1945. CR. p. 183.) Agent 
Krause identified the certification by the interpreter, 
James Sur, wlnich certification was also signed in 
Agent Krause’s presence. (R. p. 183.) Agent Krause 
further identified the mitials °*S.S.S."° appearing on 
pages one to sixteen inclusive of Plaintiff’s Exhibit 
““M’’ at the bottom of each page thereof being the 
initials of Sang Soon Sur which the appellant affixed 
thereon in Agent Krause’s presence. (R. pp. 183, 184.) 


Plarntiff’?s Bahibit “N”’ 


Plaintiff’s Exhibit ‘‘N’* is an affidavit of the appel- 
lant, signed by him and certified to by the appellant’s 
son, James Sunai Sur, as witness and mterpreter for 
his father. Agent Krause testified that prior to the 
signing thereof he stated to the appellant that he was 
not required to sign it under the Constitution of the 
United States (R. p. 187); and further, he stated to 
the appellant that it could possibly be used against 
iia at ae later date, Ck. p. 187.) Agent Krause ad- 
monished the appellant as to his right of refusal to 
answer, and thereupon administered the oath to the 
eopcllant, (keys 187.) Plammtiit’s xlibige, No osvas 
signed approximately one-half hour after the taking 
of the first statement—Plaintiff’s Exhibit *‘M’’, Ex- 
hibit **N°* was made out in the handwriting of Agent 
Kyause in heu of the usual procedure of stenographie 
notes and transcription thereof, for the reason that 
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there was no stenographer available at the time, it 
being 5:30 o’clock p.m. (R. p. 188.) This exhibit was 
also translated to the appellant by his son, James 
Sunai Sur, prior to the signing thereof. CR. p. 188.) 


Plaintiff’s Hahibit “O”’ 


Plaintiff’s Exhibit *‘O”’ was taken on February 17%, 
1945, in the office of the Intelligence Unit in Honolulu 
and signed on the same date. (R. p. 192.) Present at 
that time were Agent Krause, the appellant, his son 
in the capacity of interpreter, and Miss Gladys Calla- 
way. (R. p. 193.) Agent Krause admonished the ap- 
pellant as to his constitutional mghts prior to the 
taking of the statement (R. p. 193), and stated to him 
that he was not required to testifv against himself 
and that anything he said or any information given 
could be used against him later in any subsequent 
proceeding. GR. p. 198.) Agent Krause inquired as to 
whether or not the appellant was appearing volin- 
tarily im connection with his meome tax Hability, to 
whieh the appellant rephed that he was. (R. p. 193.) 
Agent Irause identified Ins signature upon Plaintiff’s 
Exhibit ‘O°’, the oath thereon, and the signature of 
Sang Soon Sur upon the exhibit. (R. p. 196.) Agent 
Krause further testified that he witnessed Sang Soon 
Sur, the appellant, signing the statement, and fiur- 
ther identified the signature of James S. Sur as in- 
terpreter thereon (R. p. 196), and the initials “SSS” 
on pages one and two as being the initials of the appel- 
Mate Cine). 196; 197.) 


Gladys M. Callaway, clevk-stenographer employee 
of the office of the Intelligence Unit, acted as stenog- 
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rapher in the taking of this exhibit. (R. p. 197.) She 
testified that there were present at that time Agent 
Krause, the appellant, James Sur, acting as imter- 
preter for the appellant, and herself, she being sum- 
moned to the conference room for the purpose of tak- 
ing the statement of the appellant. (R. pp. 199-200.) 
It is respectfully submitted that the plaintiff, in the 
circumstances, has more than amply met and fulfilled 
the foundational requirements for admission of the 
foregoing exhibits as reflected by the foregoing por- 
tions of the record herein. 


The statutory authority for the examination of the 
appellant, the subject of Specification of Error No. 6, 
rests in Section 3614, Title 26, United States Code (26 
U.8.C.A. 3614) : 

‘‘(a) To determine lability of the taxpayer. The 
Commissioner, for the purpose of ascertaining the 
correctness of any return or for the purpose of 
making a return where none has been made, is 
authorized, by any officer or employee of the 
Bureau of Internal Revenne, including the field 
service, designated by hin for that purpose, to 
examine any books, papers, records, ol memo- 
randa bearing upon the matters required to be 
included in the return, and may require the at- 
tendance of the person rendering the return or 
of any officer or employee of such person, or the 
attendance of any other person having knowledge 
in the premises, and may take his testimony with 
reference to the matter required by law to be 
included in such return, with power to administer 
oaths to such person or persolis.”’ 
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It is respectfully submitted that the three separate 
statements do not in any degree alter the validity and 
voluntary aspect of the issues of law or fact raised 
in this specification. This Court will judicially note 
that matters pertaining to income taxes and more 
particularly to investigations concerning the evasion 
thereof, are in themselves and by their very nature 
matters of great complexity requiring dihgent and 
conscientious effort on the part of an investigating 
agency and agents together with consumption of in- 
definite time in arriving at a finding or conclusion 
based upon examination of either books of accounts 
or by way of interview to determine whether or not a 
taxpayer has included in a return all matters required 
to be included therem. This is true if it pertains to 
either a civil or crimimal investigation and the attend- 
ing habilities relative to each. The instant case being 
one of criminal habihty, in itself warrants the per- 
sistency and intelligent investigating of the atfanrs 
of the appellant taxpayer as conducted by Agent 
Krause. Otherwise, it is submitted, Agent Krause 
would have become derelict in the discharge of Ins 
duties. 


The appellant by way of numerous reference in ap- 
pellant’s brief, is characterized as an alien lacking in 
understanding of the English language. It is also 
urged in a reference therein that the appellant, liv- 
ing im the Termtorv of TWawaii which had recently 
“come through a petiod of martial law’’ was ‘‘pre- 
sumed to be terrified out of his wits’? by the mere 
appearance of a federal agent. Ft is respectfully sub- 
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mitted that the nationality status of a taxpayer bears 
no relevancy to is liability as such, either civil or 
eriminal, Further, the appellant had been a resident 
of the Terntory of Hawai for a great number of 
years and it 1s reasonable to assume, having been in 
business during that period of time, that he had 
familiarized himself with current Amernecan business 
methods and procedure and more particularly those 
requirements thereof pertainmeg to the payment of 
business and personal taxes. Appellee considers this 
reference to martial law as abhorrent and having no 
relevancy to these proceedings, any testimony herein, 
or being of any materiality whatsoever upon the issue 
raised in the instant specification. 


Tt is respectfully submitted that ignorance of a tax- 
payer relative to matters contained in a tax return, or 
of the subject of an interview or examination relative 
to the return is solely a question of fact. That a tax- 
payer may not escape the pavment of just taxes or 
the attending hability of either evil or eriminal re- 
sponsibility attaching hereto by an assertion of igno- 
rance of the law or the requirements in connection 
therewith 1s well settled. 


(he case of Gooper v. Uidted States, 9 F. (2d) 216, 
222, cogently states the rule: 
‘But it is claimed that knowledge on the part of 
the defendants of the contents of the returns is 
not shown; that they may have been made up by 
employees, without personal knowledge on the 
part of the Coopers. Tt was shown that defend- 
ants were the sole owners of the corporate stock. 
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The corporation was a family affair. Thev were 
in sole and entire charge of the business; upon 
them was enjoined the duty of making these re- 
turns under oath. The owner of a business need 
not be the actual bookkeeper, to be familar with 
the affairs and finances of that business. It would 
present a somewhat startling situation if a tax- 
payer, charged by law with this duty, could sign 
and file a false return, made to defraud the gov- 
ernment, and escape punishment by disclaiming 
knowledge of that which he has sponsored. Of 
course, he would not be hable for innocent clerical 
mistakes; but he must be held to know that which 
it is his duty to know, and which he solemnly 
promulgates.” 
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In the circumstances the appellee does not consider 
that further discussion of this phase 1s necessary or 
warranted. 


The appellee does not dispute that this Honorable 
Jourt may, in independent manner, determine as to 
whether or not Plaintiff's Exhibits ‘*M’’, ““N” and 
‘“O” were the voluntary act of the appellant herein. 
In the circumstances however, and prelininary to this 
concession, the appellee respectfully submits that the 
exhibits, while self-incriminating in nature, are not in 
the nature of confessions which would categorically 
require that the legal tests of voluntariness apply. The 
exhibits are the reduction to writing of the examina- 
tion of a taxpayer by a duly authorized Revenue Agent 
of the Treasury Department upon a matter within the 
sphere of his official duties. The fact that the exhibits 
are signed, witnessed, and attested under oath does not 
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in itself constitute the exhibits as confessions in that 
sense of the word. It is noted that the appellant refers 
to Exhibits ‘‘M’’, *‘N’’ and '*O”’ ag statements self- 
incriminating in nature and as being virtually con- 
fessions. It is respectfully submitted that the exhibits 
are not in the nature of confessions and that there- 
fore the test of legal sufficiency of the exhibits as con- 
stituting the voluntary act of the appellant is not in 
issue in the instant appeal. 


It is respectfully submitted that there being three 
separate reductions to writing of interviews and state- 
ments had with the appellant herein, does not in any 
manner affect the validity or admissibility of any of 
the exhibits in question, nor the requirements in law 
relative to the establishment of thei voluntariness. 
The law upon this is well settled. 


Thomas v. United States, 15 F. (2d) 958, 960: 
“The special agent who, as he claims, took the 
defendant's written statement which was offered 
in evidence, testified to the conversation between 
hunself and the defendant on that occasion. It is 
assigned as error that the court refused to with- 
draw from the jury the testimony of the agent 
after 1t was discovered the defendant had made a 
written statement; also that the court erred in 
permitting the introduction of the written state- 
ment, and m overruling defendant’s motion to 
exclude the written statement and in permitting 
the witness to testify that the written statement 
of defendant was a voluntary statement. As to 
the last point, it is sufficient to say that the agent, 
in both direct and cross-examination, told in great 
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detail the interview between him and the defend- 
ant at the time the written statement was made, 
and there could have been no possible prejudice 
arising from the statement objected to. The other 
points are obviously without merit. A confession 
or statement of incriminating facts is always 
competent and may be shown to have been made 
in writing or orally, or part in writing and part 
orally, or both in writing and orally, on one ocea- 
sion or on different occasions.”’ 


It is to be noted that the record herein, and particu- 
larly with reference to the testimony of Agent Krause, 
is replete with reiteration of the subject matters of 
the interviews had by Agent Krause with the appel- 
lant to such a degree that the appellee does not con- 
sider the quotation of excerpts therefrom as watr- 
ranted. 


Appellant lays great stress upon the case of Ash- 
craft uv. Tennessec, 322 U.S. 143, as authority for the 
contention that the statements were not voluntarily 
made. The appellee has no dispute with the basie 
holding of law as enunciated in the Ashcraft case 
under the facts presented therein. An examination of 
the facts in the Ashcraft case however, will disclose 
that the facts in that case are so grossly and factually 
distinguishable from those in the instant ease that it 
is not dispositive of the issue raised herein. 

One Ware was found guilty of the charge of murder 
of Asheraft’s wife. Asheraft, husband of the deceased, 
was tried jointly with Ware and convicted as an 
accessory before the fact. Both were sentenced to 
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ninety-nine vears in the state penitentiary. In apply- 
ine to the Supreme Court for certiorari, the peti- 
tioners urged that alleged confessions were used at 
their trial which had been extorted from them by 
state law enforcement officers in violation of the Four- 
teenth Amendment, and that they had been convicted 
solely and alone on the basis of these confessions. The 
issue raised was whether or not the petitioners’ con- 
fessions were in fact freely and voluntarily made. The 
facts surrounding the statement of Ashcraft disclose 
that Ashcraft, a man of excellent reputation in the 
community, was first interviewed by investigative 
officers at about 6 o’clock p.m. on the day of his wife’s 
murder as he was returning home from work. In- 
formed bv the officer of the tragedy, he was taken to 
an undertaking establishment to identify his wife’s 
body. From there, he was taken to the county jail, 
where he conferred with the officers until about 2 
o’clock am. This initial conference was of approxi- 
mately eight hours’ duration. No clues of ultimate 
value came from the conference. During the following 
week, the officers had further conferences with Ash- 
eraft on several occasions, but no tangible evidence 
pointing to the identity of the murderer was forth- 
coming. 


In the early evening of June fourteenth, the officers 
again came to Ashcraft’s home and took him into 
custody. They thereupon took him to a room on the 
fifth floor of the county jail. The room was equipped 
with numerous items of crime detection paraphernalia, 
such as a finger-printing outfit, cameras, highpowered 
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lights, and such other devices as might be found in a 
homicide investigating office. The officers placed Ash- 
eraft at a table in this room with a light over his 
head, and began to quiz him. The officers questioned 
Asheraft in relays until the following Monday morn- 
ing at approximately 9:30 or 10:00 o'clock. Asheraft 
did not leave the room from Saturday evening at 7 
o'clock until Monday morning at 9:30 ov 10 o’clock, 
his detention incommunicado therefore being for a 
period exceeding two nights and one day. The grilling 
of Asheraft was directed at him on the assumption 
that he was the murderer. In the interim, Ware hav- 
ing made an incriminating statement, this statement 
was read to Asheraft at approximately 6 o’clock a.m. 
on Monday morning, and at approximately 9:30 a.m. 
Monday morning, Asheraft’s answering statement was 
read to him. Upon this phase of voluntariness of 
Asheraft’s statement, the Supreme Couit of the 
United States states at page 153: 


‘‘Our conclusion is that if Asheraft made a con- 
fession it was not voluntary but compelled. We 
reach this conclusion from facts which are not in 
dispute at all. Ashcraft, a citizen of excellent 
reputation was taken into custody by police offi- 
cers. Ten days’ examination of the Ashcraft’s 
maid, and of several others, in jail where thev 
were held, had revealed nothing whatever against 
Asheraft. Inquiries amone his neighbors and 
business associates likewise had failed to unearth 
one single tangible clue pointing to his guilt. For 
thirty-six hours after Asheralt’s seizure during 
which period he was held incommunieado, with- 
out sleep or rest, relays of officers, experienced 


investigators, and highly trained lawyers ques- 
tioned him without respite. From the beginning 
of the questioning at 7 o'clock on Saturday eve- 
ning until 6 o’clock on Monday morning Ashcraft 
denied that he had anything to do with the murder 
of his wife. And at a hearing before a magistrate 
about 8:30 Monday morning Ashcraft pleaded not 
eulty to the charge of murder which the officers 
had sought to make him confess during the pre- 
vious thirty-six hours.”’ 


Further, the Court at page 154 in characterizing the 
situation to be inherently coercive, states: 

“We think a situation such as that here shown by 
uncontradicted evidence is so inherently coereive 
that its very existence 1s irreconcilable with the 
possession of mental freedom by a lone suspect 
against whom its full coercive force is brought to 
bear. It is inconceivable that any court of justice 
in the land, conducted as our courts are, open to 
the public, would pernut prosecutors serving in 
relays to keep a defendant witness under con- 
tinuous cross-examination for thirty-six hours 
without rest or sleep in an cffort to extract a 
‘voluntary confession ’.’’ 


It is respectfully subnutted that the facts in the 
Ashcraft case and in the instant appeal differ in such 
material respect that there can be no reasonable com- 
parison upon the question of compulsion or volun- 
tariness between the two. Ashcraft was a suspect 
together with others. In the instant appeal, the appel- 
lant was the sole subject of investigation, as a tax- 
payer, his wife not bemg a party to any phase of the 
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criminal proceedings. The time of detention in the 
Asheraft case varies to such a great extent from the 
instant case that, it is respectfully submitted, the time 
element cannot be considered. The petitioner Ash- 
eraft was held incommunicado on the fifth floor of a 
county jail in a room which by its very nature indi- 
cated that its use was that of prolonged and deter- 
mined loci of questioning in cases of homicide imvesti- 
gation. Asheraft was placed at a table with a light 
over his head and became the subject of quizzing. 
This quizzing was accomplished in relays by the en- 
forcement officers for extended periods of time over a 
period of two nights and a day and portion of a 
morning. It is respectfully submitted that im the 
factual circumstances of the Ashcraft case the ap- 
pellee—bv way of reiteration in those circumstances 
not disputing the holding therein—again respectfully 
submits that upon the factual differentiation alone 
between the two cases that the facts in the mstant 
appeal are not analogous tm any degree to those of the 
Ashcraft case. | 


It is too well settled to require the citation of au- 
thorities that a confession—assuming Plaintiff’s Ex- 
hibits ““M’’, ““N’’ and “O” in the instant appeal to 
be such 


which is not voluntarily made is not acmissi- 
ble. In the instant appeal, the interviews reduced to 
writing were the representations of the appellant upon 
matters contained in his return, and, it is submitted, 
voluntarily tendered as evidence as disclosed by the 
chronological events set forth herein (supra). 
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It is respectfully submitted that, in addition to any 
self-incriminating statements contained in Plaintiff's 
Exhibits “*M’’, “‘N’? and ‘*O”’ the record in this 
matter is replete with testimony and documentary 
evidence which amply corroborates and proves all 
elements of the oftense charged herein, sufficient in 
nature to warrant the conviction of the appellant in 
the trial Court in addition to the exhibits in question. 
This being so, it is submitted that in this Honorable 
Couit’s independent consideration of the issue raised 
in the instant specification upon the voluntariness of 
Plaintiff's Exhibits “‘M’’, ‘‘N’’ and ‘‘O”’ that any 
inerviminating statements contamed therein are thereby 
rendered nonprejudicial insofar as proof of the plain- 
tiff’s case is concerned relative to the essential ele- 
ments of the offense charged. It 1s respectfully sub- 
mitted that this alternative consideration in itself 
sustains the theory of the appellee upon the intent 
specification and upholds its contention that Plain- 
tiff’s Exhibits *‘M’’, ‘°N”’ and ‘‘O”’ were in fact volun- 
tarily made, were the subject of proper foundation 
at the time of trial—assuming the exInbits to consti- 
tute confessions—and are nonprejudicial by their very 
nature in view of the corroborative evidence of record. 


6. 
SPECIFICATION OF ERROR NO. 7. 

Specification of Error No. 7 1s directed at the 
alleged error of the trial Court in overruling appel- 
lant’s motion to strike certain questions and answers 
in Plaintiff's Exhibit ‘*M”’. 

By way of completion of the record relative to the 
alleged error raised by Specification of Error No, 7, 
the appellee adverts to a further question asked of 
the taxpayer at the time of the original interview. 
Cip..230): 

“Q. Did you plead guilty ? 

A. Pleaded guilty.” 


It is respectfully submitted that the foregoing 
addition completes the velevant representations made 
by the taxpayer upon the issue in question. 


It is noted at the outset that the issue raised by 
the instant Specification of Error, No. 7, is directed 
to certain brief questions and answers which con- 
stitute a portion of Plaintiff's Exhibit ‘*M’’, said 
exhibit being the sworn statement of the appellant 
taken at the time of his interview by Agent IKrause. 
The questions and answers constitute inquiry into 
the prior criminal activities, if any, of the appellant. 
Tt is respectfully submitted that the questions and 
answers being by way of examination of the taxpaver- 
appellant and the examination being subsequently 
reduced to a writing, that the rules of law in respect 
of cross-examimation of a witness or of a defendant 
who testifies in his own behalf, do not apply to the 
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issues raised in this specification. However, by way 
of answer to the claim of alleged error im respect 
of that portion of the appellant's statement com- 
plained of, appellee respectfully submits that the 
overruling of the motion to strike was not error. 


It is respectfully submitted that every element of 
the offense charged in the indictment was proved 
beyond reasonable doubt by the evidence in the Court 
below. The record on appeal amply supports this. 


The error alleged is relative to prior convictions 
of the appellant, queries as to which the appellant 
readily answered. I[t is to be noted that appellant’s 
prior erminal convictions consisted of minor viola- 
tions save and except a conviction involving narcotics 
for which the defendant was sentenced to pay a fine 
of one lundred dollars and given a five-vear sus- 
pended sentence. The convictions in themselves, save 
and except the narcotics conviction, are not of such 
magnitude, it is respectfully submitted, as would sway 
the deliberation ox conscience of a jury in arriving 
at a determination of guilt or Innocence upon trial. 
lt is only glaring and obviously harmful error result- 
mg in miscarriage of justice, which warrants reversal. 

Substantial and prejudicial error must not only be 
alleged but must be proven. To constitute substantial 
prejudicial error warranting reversal, the entire rec- 
ord of proceedings must be scrutinized to determine 
the extent ovr degree of miscarriage of justice or the 
substantial aspect of anv alleged error. If these fac- 
tors are present, they must, 1n addition to the fore- 
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going result in the denial of a fair trial to the defen- 
dant. No reversal may be had for alleged error in 
the adinission of evidence which is clearly not preju- 
dicial, allhough the evidence in itsclf may be irrele- 
vant or immaterial. It is respectfully submitted that 
the following cases substantiate the contention of the 
appellee with reference to Specification of error No. 7: 


Berger v. United States, 295 U.S. 78, 81: 
“Section 269 of the Judicial Code, as amended 
(25 U.5.C. $390): provides: 

‘+On the hearing of any appeal, certiorari, writ 

of error, or motion for a new trial, In any case, 
civil or criminal, the court shall give judgment 
after an examination of the entire record before 
the court, without regard to techiical errors, de- 
fects, or exceptions which do not affect the sub- 
stantial rights of the parties.’ ”’ 
* ct * * * * * 
‘‘HKvidently Congress intended by the amendment 
to $269 to put an end to the too rigid applica- 
tion, sometimes made, of the rule that error 
being shown, prejudice must be presumed; and 
to establish the more reasonable rule that if, 
upon an examination of the entire record, sub- 
stantial prejudice does not appear, the error 
must be regarded as harmless. See [Haywood v. 
United Statics, 268 Fed. 795, 798; Rich v. Umted 
States, 271 Wed. 566, 569-570."’ 


Myers ct al. uv, United States, 223 Fed. 919, 925: 
“This particular fraud was not only proved, but 
was proved m such a way that no help was needed 
from the instances of other false statements with 
which the record is filled. It was proved by 
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Defendant’s own circulars, by their signed letters, 
by their admissions on the stand, by their coun- 
sel’s admissions on the trial, and, indeed prac- 
tically in this court, because nowhere m the brief 
of 115 pages is there a smgle suggestion that 
they did not unload their own personal holdings 
on persons whom they induced to believe that 
they were purchasing treasury stock. With this 
controlling fact clearly established, it is idle to 
discuss whether any other misleading 1representa- 
tions were or were not made, or what the pros- 
pects of the various properties were, ov whether 
some particular bit of evidence might induce a 
belief that defendants were unprincipled men. 
Irrespective of all the other testimony, and with 
the conceded facts before them as to sale of stock 
falsely alleged to be ‘treasury stock’, the jury 
would be bound to find that defendants had 
devised a scheme to defraud, if they were intel- 


ligent and conscientious ... 
* * * * ¥ * ® * 


‘ 


*,.. Every element of the statutory offense had 
been proved and stands practically undisputed. 
Under such circumstances only some glaring and 
obviously harmful error would justify a reversal.”’ 


Barish v. United States, 90 F. (2d) 988, 991: 
“Without deciding whether the questions were 
proper, it is enough to say that there is nothing 
in the record to indicate remotely that they were 
propounded with deliberate or preconceived im- 
propriety or in bad faith; and it is manifest 
that the rights of appellant were not prejudiced. 
A conviction will not be disturbed where the 
whole record fails to disclose substantial preju- 
dice. Berger v. United States, 295 U.S, .78, 55 
me Ct, 629, 79) Leda isla | 
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Salerno v. United States, 61 F. (2d) 419, 424: 

. _ Since the enactment of section 391, Title 
28, U. sc A., an error is not, however, presumed 
to be prejudicial. The bur den of orae preju- 
dice is upon the appellant. and he is not entitled 
to the reversal of a judgment of conviction, 
unless it appears that he was denied some sub- 
stantial right and thereby prevented from hav- 
ing a fair trial, Rick v, United States (C.C.A. 8) 
971 F. 566; Trope v. United States (C.C.A. 8) 
976 F. 348; Hall v. United States (C.C.A. 8) 
977 F. 19; Horning v. District of Columbia, 254 
U. S. 135, 41'S. Ct. 53, 65 L.Ed. 185; Hermanshy 
v. United States (C.C.A. 8) 7 F. (2d) 408, 460; 
Furlong v. United States (C.C.A. 8) 10 F. (2d) 
492; Willer. Dnited States (C.C.A, 8) 21 F. 
(Gd jy32-” 
* * * ¥ * G9 * * 
“In Ant v, Urited, States, 13 F. (2d) 126, 127, 
this court, after having severely criticized the 
method of the United States Attorney in cross- 
examining the defendant, said: 
“Tf it were probable the cross-examination had 
prejudiced the jury against the defendant to the 
extent of influencing their verdict, it would be 
the duty of the cowt to reverse the verdict in 
the interest of justice. But this cross-examination, 
though improper, could not have been prejudicial. 
The connection of the defendant Apt with the 
conspiracy charged in the indictment was so 
clearly shown, and the verdict of the jury such 
a righteous one, that it would be a miscarriage of 
justice to reverse it on account of this indefen- 
sible cross-examination.” See, also, Hall +. 
Umted States (C.C.A. 8) supra, and Miller v., 
United States (C.C.A,.8) supra. 
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“In view of the abundance of competent evi- 
dence in this ease to justify the conviction of 
McDonald, and in view of the conviction of 
Caniglia and Salerno upon virtually the same 
evidence, we have reached the conclusion that we 
would not be justified in holding that the im- 
proper cross-examination of McDonald deprived 
him of a fair trial or constituted reversible 
error.” 


That a judgment of conviction in a criminal case 
will not be reversed because of the admission of evi- 
dence which was clearly not prejudicial to a defend- 
ant, although 1t may have been irrelevant or imma- 
terial, is well established. 

Sawyer v. U. S., 26 8. Ct. 575, 202 U.S. 150; 

Dimmick v. U. S., 116 F. 825, 54 C.C.A, 329, 
affirming, D. C. 1901, U. S. v. Dimmick, 112 
F, 350, and certiorari denied, 1903, Diminick: 
(20 20) Oo. Ct. e00, 189 0S. 509.87 L.Ed, 
923 ; 

Miller v. U. S., 4 F. 2d 228, certiorari denied 
45 8S. Ct. 511, 268 U.S. 692, 69 L.Ed. 1160; 

Brown v. U. S., 142 F. 1, 73 C.C.A. 187; 

Thompson v. (7, S., 144 F. 14, 75 C.C.A. 172; 

Tubs v. U. S., 105 F. 59, 44 C.C.A. 357. 


It is respectfully submitted that the foregoing 
authorities sustain the applicable law in respect of 
the issues raised in Specification of Error No. 7 and 
that the overruling of the appellant’s motion to strike 
that portion of the statement complained of was not 
error. 
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ve 
SPECIFICATION OF ERROR NO. 8. 
Specification of Error No. 8 urges error in the 
giving of the United States Instruction No. 6 as 
modified. 


Inasmuch as United States Instruction No. 6, save 
and except the first portion thereof, which portion 
is merely preliminary im nature, is a restatement 
of Section 29.51-2 of Regulation 111 of the Bureau 
of Internal Revenue, United States Treasury, having 
the force and effect of law, and in further view of 
the discussion and contention of the appellee with 
respect of the law governing the form of return 
discussed in sub-paragraph bt of the argument cover- 
ing Specification of Error No. | and Specification 
of Error No. 2 herein and of the characterization 
by the appellee that the points of law raised herem 
are the same involved under Specification of Error 
Nos. 1 and 2, the appellee rests upon the argument, 
contentions and authority cited in subparagraph 1 
of this, his argument, in reply and answer to Speci- 
fication of Error No. 8. The appellee in answer to 
Specification of Error No. 8 reiterates all argument 
and points and authorities cited in Subparagraph 1 
of this, its Argument, 
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8. 
SPECIFICATION OF ERROR NO. 9. 
Specification of Exror No. 9 alleges error in the 
giving of United States Instruction No. 19. 


United States Instruction No. 19 is a statement of 
the law of the Territory of Hawaii relative to Tana- 
moshis. (Rh. p. 84.) Tanamoshis are joint ventures or 
enterprises of a financial nature peculiar to certain 
Oriental races within the Territory of Hawai. The 
appellee knows of no other geographical area wherein 
‘Tanamoshis are engaged in. Tanamoshis were intro- 
duced in Hawaii after the influx into the Territory 
of large numbers of members of these Oriental races. 
It is not even generally known within the Territory 
of Hawan what the precise terms of a ‘Tanamoshi are, 
or whether all ‘Tanamoshis are alike in all of their 
terms. Insofar as the law of contracts or contractual 
obligations pertains or governs them, the terms of 
one may not be the same as the terms of another, and 
for this reason the courts cannot take judicial notice 
of the terms of such enterprises or contracts. 


Briefly, a Tanamoshi constitutes a joint enterprise 
or venture in which an agreed sum of money is paid 
into the hands of a promotez or ‘‘boss’’ of the 
Tanamoshi, to the end that the total thereof may 
be loaned to any member—save and except the ‘‘boss’’ 
—at a rate of interest agreed upon. At such time 
as sufficient contributors indicate a willingness to 
enter into and form a Tanamoshi, each member there- 
upon orally obligates himself to pay a stipulated sum 
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toward the total sum for a stipulated number of 
months. The promoter or Tanamoshi “‘boss” as a 
rule has the privilege of receiving the money con- 
tributed at the first meeting without bidding therefor 
or without paying any commissions, mterest or pre- 
mium thereon. At each successive monthly meeting, 
each member contributes the stipulated sum, which 
sum is loaned to the contributing member who bids 
the highest amount of interest to be paid for the 
loan. The interest rate therefore, 1s a flexible one, 
depending upon the desirability of a member attempt- 
ing to secure the loan and is limited only by the 
percentage of interest which the successful bidder 
bids in the sum. Accessibility of the sum by way 
of a loan can be a great convenience to the highest 
bidder, while at the same time each and every mem- 
ber of the Tanamoshi over the stipulated period of 
time, repays the amount of his loan and as an even- 
tualitvy pays merely the interest thereon at the rate 
of his successful bid. 


Whether or not Tanamoshi enterprises are in fact 
loans or joint contmbutions in the nature of loans is 
immaterial for purposes of the mstant appeal. Ten 
individual witnesses on behalf of the appellee testified 
at the trial relative to alleged Tanamoshis or loans to, 
by, or with the appellant. The record discloses that 
one of the defenses of the appellant upon trial was 
that moneys held by hun and which were not reported 
nor referred to in the ncome tax returns for the 
years in question were Tanamoshi moneys. The testi- 
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mony of the ten witnesses in behalf of the appellant 
was obviously calculated to establish that any Tana- 
moshi moneys held or in possessission of the appellant 
were realizations by way of capital and not income. 


A brief reference to the testimony of the ten 
witnesses introduced for this purpose in behalf of 
the appellant—omitting preliminaries and identifica- 


tion—reflects the following: 


Witness: Myung Woo Lee: 
That the witness had financial dealings with the 
defendant in 1942, and that the financial dealing 
was ‘Tanamoshis in the amount of $1,150.00. (R. p. 
320.) 


Witness: Duk Bone Park: 
That the witness in 1942 had financial dealings 
with the appellant by way of giving him $330.00 
in a ‘lanamoshi, and in 1943 the witness gave 
him $760.00 by way of 'Tanamoshi moneys. (R. p. 
320.) 


Witness: Hveng Goo Kim: 
That the witness had financial dealings with the 
appellant in 1942 in a Tanamoshi case in which 
he took out $900.00. In 1945, the witness had 
dealings with the appellant in the sum of $2,200.00 
(lis i See.) 


Witness: Young Soon Lee: 
That the witness loaned the appellant $1,150.00 
in 1942, CR. p. 323.) 
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Witness: Kyung Ai Cho: 
That the witness loaned or gave the appellant 
$1,600.00 in 1942 and loaned him $1,250.00 in 
1943 as ‘Tanamoshi loans. (Rt. p. 324.) 


Witness: Mary Chung: 
That the witness loaned the appellant $1,050.00 
in 1943 as a Tanamioshi loan, CR. p. 325.) 


Witness: Arthur S. ‘Tai: 

That the witness loaned the appellant $1,000.00 
in 1943 but the same was not a Tanamoshi loan. 
The loan was a personal one. (R. p. 326.) No 
security or collateral for the loan was taken by 
the witness, nor promissory note or other docu- 
ment executed. (ht. p. 327.) The appellant was 
to repay the amount in a Jump sum four or five 
months after the loan. (R. p. 328.) The loan 
was not a Tanamoslu loan. (R. p, 329.) 


Witness: Chin Kan Yue: 
The witness gave the appellant $1,000.00 in 1948 
which was a loan and not upon the Tanamoshi 
basis. CR. p. 330.) This loan was repaid to the 
witness the same year and was not a Tanamoshi 
loan in nature. (CR. p. 331.) 


Witness: Ah Che Park: 
In 19453 the witness loaned the appellant $1,000.00 
which was not a Tanamoshi loan. The loan was 
repaid the same wauw, (it. », 332.) 


Witness: P. Y. Hong: 
In 1943 the witness loaned the appellant $2,000.00 
due to ‘anamoshis in a ‘Tanamoshi enterprise. 
(R. p. 334.) 


The appeHant urges that United States Instruction 
No. 19 which quotes the law of the Territory of 
Hawaii in respect to Tanamoshis as applies to the 
instant case, instructs the jury in effeet that the 
burden of proof has shifted to the defendant. It is 
respectfully submitted that this interpretation and 
construction in no Way 1s warranted under any inter- 
pretation of its context. It is noted that appellant 
urges that the msruction is misleading and unduly 
prejudicial in that it “‘may’’ give the jury the 
wrong Impression as to the burden of proof. The 
question of ’anamoshis was injected into the trial 
court proceedings by way of defensive matter on 
behalf of the defendant. It is respectfully submitted 
that in no logical interpretation of the instant In- 
struction can it be reasonably concluded that any 
question relative to Tanamoshis was a portion of 
the case in chief of the plaintiff, or that matters 
relative to Tanamoshis being an essential element 
of the offense charged that the plaintiff failed to 
establish such fact or facts and that the instruction 
ergo was misleading and prejudicial in that it cre- 
ated the impression upon the minds of the jurors 
that it was incumbent upon the appellant to meet 
that issue. 
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The first two sentences of United States Instruc- 
tion No. 19 are taken verbatim from the case of Chor 
Heylin v. Shin Sung VU, 30 Lawaii 606, pages 608-609 : 

“We do not know, and it is not generally known 
in this community, what the precise terms of a 
Tanamoshi are or whether all Tanamoslhis are 
necessarily alike in all of their terms. Insofar 
as the law of contracts goes, the terms of one 
Tanamoshi may not be the same as the terms 
of another Tanamoshi. The courts cannot take 
judicial notice of the terms of such enterprises 
or contracts.’ 


The last sentence of the instruction, ‘‘The burden 
is upon the defendant to substantiate the testimony 
offered by him as to ‘Fanamosln enterprises to estab- 
lish at least a prima facie case of a loan to him.”’ 
is the law upon the subject as established by the 
Heylin case, supra. 

It is respectfully submitted that in view of the 
introduction at the trial of the testimony of the ten 
witnesses above referred to relative to alleged Tana- 
moshi dealings, the defendant upon trial did not 
establish a prima facie agreement or any facts of a 
loan by way of a Tanamoshi enterprise. It is to be 
noted that none of the testimony of anv of the ten 
witnesses above quoted recited any particular dates, 
conditions of contribution, conditions of repayment, 
rates of interest, successful bidders, the names of 
other members of the ‘Tanamoshi. the number of 
members of the ‘Tanamoshi, or any testimony or detail 
whatsoever which, insofar as the law of contracts 
requires, would establish the relationship in law of 
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debtor and creditor. These factors are absent in the tes- 
timony of each and every witness, and for this reason 
it is respectfully submitted the mere recitation of a 
loan, a loan by way of Tanamoshi enterprise, or a 
repayment of a loan does not, under the law as enun- 
ciated in the Heylin case, supra, satisfy the require- 
ments necessary to establish the existence of a Tana- 
moshi. The testimony of the ten witnesses in effect 
merely announced past financial dealings with the 
appellant, some by way of loan, some by way of Tana- 
moshi enterprise. Some of the witnesses testified as 
to repayments. In the circumstances it is submitted 
that none of the testimony of any of the ten witnesses 
was sufficient to establish a Tanamoshi enterprise in 
fact. 


In view of the peculiar nature of Tanamoshi enter- 
prises, authority upon the law relative thereto is 
scarce. It is conjectured that the case of Choi Heylin 
v. Shin Sung Yul, 80 Hawaii 606 (supra), is the only 
authority of record upon the point. This case was 
decided by the Supreme Court of the Territory of 
Hawaii on October 12, 1928. It was an action of 
assumpsit wherein the plaintiff claimed of the de- 
fendant the sum of $92.05 as balance due for moneys 
loaned and advanced by the plaintiff to and for the said 
defendant. The undisputed evidence showed that the 
plaintiff, being desirous of obtaining a loan, organ- 
ized an enterprise known as a Tanamoshi, composed 
of twenty-one members, each of whom was to pay the 
sum of $20.00 per month for a period of twenty-one 
months. The plaintiff, as promoter or ‘boss’ of the 
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Tanamoshi was to have the privilege of receiving the 
moneys contributed at the first meeting without bid- 
ding or paying any comunissions therefor or any 
interest or premium, and did accordingly receive the 
sum of $420.00 at the first meetmg, which sum was 
contributed by the twenty-one members at twenty 
dollars apiece. At each succeeding monthly meeting 
the $420.00 contributed was to be loaned to the mem- 
ber bidding the highest amount—termed interest— 
that is to say, a sum of money to be paid by the 
successful bidder to each of the members at the tune 
of the meeting who had not vet received a loan from 
the association. At the meeting some three months 
after organization of the ‘Tanamoshi, the defendant 
was successful as the highest hidder who had not yet 
received a loan and at that meeting the meinbers 
paid $20.00 apiece and plaintiff added $80.00 to the 
amount contributed, making a total contmbution of 
$420.00. Subsequently, the defendant paid to the 
plaintiff sixteen installments of $20.00 each on account 
of the Joan of $420.00 which he had received. and after 
being credited with a minor credit, left a balance of 
$92.05 which the defendant had not paid to the plain- 
tiff or to anyone else by way of reimbursement. The 
Court in holding first. that it could not take judicial 
notice of the terms of anamoshi enterprises or con- 
tracts and, second. that the burden was upon the 
plaintiff to establish at least a prima facie case of a 
loan to the defendant. stated at pages 608-609 ; 
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.. There was no evidence before the court. 
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tending to support a finding that the $420 which 
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the defendant received in January, 1926, was 
loaned to him by the plaintiff or a finding that 
the plaintiff was a trustee for the other persons 
who joined here in contributing the moneys 
which were loaned to the defendant. So far as 
we know ‘tanamoshis’ are enterprises peculiar 
to certain Oriental races only and were introduced 
in Hawaii only after the coming of considerable 
numbers of the people of those races. We do not 
know, and it is not generally known in this com- 
munity, what the precise terms of a tanamoshi 
are or Whether all tanamoshis are necessarily 
alike in all of their terms. Insofar as the law 
of contracts goes, the terms of one tanamoshi 
may not be the same as the terms of another 
tanamoshi. The courts cannot take judicial notice 
of the terms of such enterprises or contracts... 
is * * * * * * * 
“The burden was upon the plaintiff to establish 
at least a prima facie case of a loan by her indi- 
vidually to the defendant. This she failed to 
Gon. 4° 


It is respectfully submitted that the law relative 
to Tanamoshi enterprises as the same was limitedly 
injected by way of defense in the lower Court in the 
instant proceedings—sustains the contention of the 
appellee in respect of the alleged error urged as 
to United States Instruction No. 19. It is further 
respectfully submitted—and in support thereof the 
appellee rests upon the arguments and authorities 
cited in subsection 6 of the argument herein, rela- 
tive to appellant's Specification of Error No. 7— 
that the issue, if any, upon Tanamoshis herein and 
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the attending United States Instruction No. 19 given 
in connection therewith is of such relative imconse- 
quence that it cannot be considered to in any manner 
have constituted harmful or prejudicial error result- 
ing in substautial prejudice to the appellant or in his 
deprivation of a fair trial. 


CONCLUSION, 


It is respectfully submitted that the Trial Court 
did not commit error as to any of the Specifications 
of Exvroy urged by the appellant, and that the judg- 
ment of the United States District Court for the 
Territory of Hawaii should be affirmed. 


Dated, Honolulu, T. H., 
November 7, 1947. 
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